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END-USER / LICENSEE SOFTWARE LICENSE AGREEMENT 
 
 

BY CLICKING THE "ACCEPT" BUTTON OR OPENING THE PACKAGE, YOU 
ARE CONSENTING TO BE BOUND BY AND ARE BECOMING A PARTY TO THIS 
AGREEMENT.  IF YOU DO NOT AGREE TO ALL OF THE TERMS OF THIS 
AGREEMENT, CLICK THE "DO NOT ACCEPT" BUTTON.  IN THE EVENT YOU 
DO NOT ACCEPT ALL THE TERMS OF THIS AGREEMENT, YOU MAY RETURN 
THE SOFTWARE TO LICENSOR FOR A FULL REFUND. 
 
1. THE PARTIES 
 
The parties to this license are Licensor and the Licensee.  "Licensor" means an affiliate of 
Thermo Fisher Scientific Inc. that provides the Niton Data Transfer (NDT) ("Software").  
The "Licensee" is the person or organization that downloads and uses the Software. 
 
2.0 LICENSE GRANT 
 
a) Licensor grants to the Licensee a non-exclusive, non-transferable license to use 

each authorized copy of the software so long as the Licensee complies with the 
terms of this Agreement. 

 
b) The Software and the associated materials (other than portions in the public 

domain) are the property of Licensor and are protected by copyright laws, 
international treaties, and other rights. 

 
c) No title is transferred in the Software to Licensee by this license or by the 

payment of any fee. 
 
d) Any rights not expressly granted in this license are reserved to Licensor. 
 
2.1 WHAT LICENSEE MAY DO 
 
a) Use the Software to perform the functions it was designed for. 
 
b) Load copies on multiple workstations owned by Licensee    
 
2.2 WHAT LICENSEE MAY NOT DO 
 
Licensee may NOT: 
 
a) Decompile or reverse engineer the Software. 
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b) Sell, distribute or commercially exploit the Software, or associated material. 
 
c) Make the Software available on a network to simultaneous users or through 

remote access technology. 
 
d) Transfer, assign or sublicense this license without the prior written approval of 

Licensor. 
 
e) Use the Software in any way unless you have agreed to be bound by the license. 
 
3. LIMITATION OF WARRANTIES AND LIABILITY 
 
The Software provided under this Agreement is a tool.  Its successful use and operation is 
dependent on the skill of the operator, and it is not a substitute for skilled human 
judgment.  It is possible to obtain erroneous results by giving inappropriate instructions to 
the Software. 
 
a) Licensor provides this Software, and the associated instructional and reference 

materials to Licensee on an AS IS basis and makes no representations or 
warranties with regards to the software product and/or to the instructional and 
reference materials, including, but not limited to the warranties of merchantability, 
fitness for a particular purpose, and noninfringement. 

 
 
b) Licensor warrants and represents that it has the right to enter into this Agreement 

and to deliver "AS IS" the Software. 
 
c) THE WARRANTIES EXPRESSED IN PARAGRAPHS 3. B) ABOVE 

REPRESENT THE ENTIRE LIABILITY OF LICENSOR WITH RESPECT TO 
THIS LICENSE, AND ARE IN LIEU OF ANY AND ALL OTHER 
WARRANTIES, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING 
WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, 
WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE AND/OR 
WARRANTIES OF NON-INFRINGEMENT, ALL OF WHICH LICENSOR 
DISCLAIMS. 

 
d) LICENSOR ASSUMES NO RESPONSIBILITY FOR THE USE OF THE 

SOFTWARE BY THE LICENSEE, AND LICENSOR SHALL NOT BE LIABLE 
FOR ANY DIRECT DAMAGES OR FOR LOSS OF PROFITS, LOSS OF USE, 
OR INCIDENTAL, CONSEQUENTIAL, PUNITIVE, OR EXEMPLARY 
DAMAGES AS A RESULT OF SUCH USE, EVEN IF EXPRESSLY MADE 
AWARE OF THE POSSIBILITY THEREOF. 
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e) IN NO EVENT MAY ANY ACTION BE BROUGHT AGAINST LICENSOR  
ARISING OUT OF THIS AGREEMENT MORE THAN ONE YEAR AFTER 
THE CLAIM OR CAUSE OF ACTION ARISES, DETERMINED WITHOUT 
REGARD TO WHEN THE LICENSEE SHALL HAVE LEARNED OF THE 
ALLEGED DEFECT, INJURY, OR LOSS. 

 
f) LICENSOR SHALL NOT IN ANY EVENT BE LIABLE FOR MORE THAN 

THE LICENSE FEE PAID (WHETHER SUCH LIABILITY ARISES FROM 
BREACH OF WARRANTY, BREACH OF THIS CONTRACT OR 
OTHERWISE, AND WHETHER IN CONTRACT OR IN TORT, INCLUDING 
NEGLIGENCE AND STRICT LIABILITY). 

 
g) SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR 

LIMITATION OF IMPLIED WARRANTIES OR LIABILITY FOR 
INCIDENTAL, PUNITIVE, OR CONSEQUENTIAL DAMAGES, SO THE 
ABOVE EXCLUSION OR LIMITATION MAY NOT APPLY TO EACH 
LICENSEE.  BUT ALL THE OTHER PROVISIONS OF THIS AGREEMENT 
SHALL APPLY TO SUCH LICENSEE. 

 
h) THE PROVISIONS OF THIS PARAGRAPH 3 WILL SURVIVE ANY 

TERMINATION OF THIS LICENSE. 
 
4. APPLICABLE LAW 
 
a) This Agreement will be governed by and construed in accordance with the laws of 

the Commonwealth of Massachusetts without giving effect to the principles of 
conflict of laws thereof, and all parties consent to jurisdiction of courts situated in 
the Commonwealth of Massachusetts in any action arising under this Agreement.  
The application to this Agreement of the U.N. Convention on Contracts for the 
International Sale of Goods is hereby expressly excluded. 

 
b) None of the Software or underlying information or technology may be 
downloaded or otherwise exported or re-exported (i) into (or to a national or resident of) 
any country to which the U.S. has embargoed goods; or (ii) to anyone on the U.S. 
Treasury Department’s list of Specially Designated Nationals or the U.S. Commerce 
Department’s Table of Denial Orders.  By using the Software, your are agreeing to the 
foregoing and you are representing and warranting that you are not locate in, under the 
control of, or a national or resident of any such country or on any such list.  In addition, 
you are responsible for complying with any local laws in your jurisdiction which may 
impact your right to import, export or use the Software, and you represent that you have 
complied with any regulations or registration procedures required by applicable law to 
make this license enforceable. You agree to indemnify and hold Licensor harmless from, 
or in connection with, any violation of the provisions of this Section by you or your 
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employees, consultants, agents, or Licensees. 
 
5. ENTIRE UNDERSTANDING 
 
This Agreement constitutes the entire understanding of the parties with respect to the 
subject matter hereof.  Without limiting the generality of the foregoing, it is expressly 
agreed that the terms of any prior Licensee purchase order will be subject to the terms of 
this license and that any acceptance of a purchase order by Licensor will be for 
acknowledgment purposes only and none of the terms set forth in the purchase order will 
be finding upon Licensor.  Any representation, promise, warranty, covenant or 
undertaking not expressly set forth in this license shall not be deemed a part of the 
Agreement or otherwise legally effective. 
 
6. SEVERABILITY 
 
If a term or condition of this license is invalid or unenforceable, the remaining terms and 
conditions will remain in full force and effect. 
 
7. SECURITY; AUDIT 
 
The Licensee will make reasonable efforts to ensure compliance with the terms of this 
license.  The Licensee grants Licensor the right to audit, during regular business hours, 
use of the Software to ensure compliance with this Agreement. 
 
8. INDEMNIFICATION 
 
The Licensee agrees to indemnify Licensor and hold it harmless from and against any and 
all claims of third parties arising out of or related to the use of the licensed materials, 
regardless of whether such claims were foreseeable by Licensor.  The provisions of this 
Paragraph 8 will survive any termination. 
 
9. TERMINATION 
 
If the Licensee breaches any term of this Agreement, Licensor may, in addition to its 
other legal rights and remedies, terminate the license granted hereunder on seven (7) days' 
notice to Licensee.  Upon any termination for breach, The Licensee will, unless otherwise 
agreed to in writing by Licensor, forthwith return to Licensor the Software, and any and 
all documentation pertaining thereto, and all copies thereof, and will erase all electronic 
storage of copies of the Software.  Any termination, whether or not for breach, will not 
affect any obligation or liability of a party arising prior to termination. 
 
10. FORCE MAJEURE 
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Licensor will not be responsible for any delay or failure in performance resulting form 
any cause beyond their control. 
 
11. RESTRICTED RIGHTS APPLICABLE TO U.S. GOVERNMENT ONLY 
 
Use, duplication or disclosure of the Database, Software and associated materials by the 
U.S. Government is subject to the restricted rights applicable to commercial computer 
software (under FAR 52.227019 and DFARS 252.227-7013 or parallel regulations).  The 
manufacturer for this purpose is Thermo Niton Analyzers LLC, 900 Middlesex Turnpike, 
Building 8, Billerica, MA 01821 USA. 
 
 
 
 
 


